UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 9
In the Matter of
KANAWHA HOSPICECARE, INC.
and Case 9-CA-063109

KEIRA RANSON, AN INDIVIDUAL

NOTICE OF SPECIAL APPEARANCE, MOTION FOR SUMMARY JUDGMENT AND
MOTION TO ENTER ORDER FINDING THAT THE BOARD’S ISSUANCE OF THE
COMPLAINT WAS NOT SUBSTANTIALLY JUSTIFIED

Special Appearance

Kanawha Hospicecare, Inc., (“Hospice™) by counsel, hereby makes a special appearance
for the purposes of filing a Motion for Summary Judgment with respect to all claims (each of
them unfounded) asserted against it in the Complaint served upon it on January 30, 2012.
Hospice appears specially and out of an abundance of caution and does not waive its argument —
more fully set forth in its Motion to Dismiss or, in the Alternative, for a Stay filed on January 30,
2012 — that the National Labor Relations Board (“Board”) did not have the authority to issue the
Complaint because it did not field a quorum of members as of January 27, 2012, the day it issued
the Complaint. Hospice hereby incorporates by reference, the entire Motion to Dismiss or, in the
Alternative, for a Stay filed on January 30, 2012 in this matter,

While 29 CFR § 102.24 authorizes Hospice to file a Motion for Summary Judgment, the
Board’s rules are silent as to whether, like the Federal Rules of Civil Procedure, a Motion to
Dismiss serves to postpone a respondent’s duty to file a Motion for Summary Judgment.
Because of this ambiguity, Hospice is quite frankly unable to determine if it is required to file a

Motion for Summary Judgment at this time and, to avoid any possible prejudice, files the instant



Motion out of an abundance of caution. But by filing this Motion for Summary Judgment,
Hospice does not submit to the jurisdiction of the Board and does not waive — and specifically
reserves - its position that the Board acted in an w/tra vires manner when it issued the Complaint.

Motion for Summary Judgment

1. Introduction

Kanawha HospiceCare, Inc. (*Hospice”) discharged Keira Ranson (“Ranson”) and a co-
worker, Penny Elsea (“Elsea™) (collectively “the Charging Parties™) after (and because) each
made non-protected, public statements on their Facebook pages which were so antithetical to the
mission of Hospice that Hospice could not continue to employ them. It is undisputed that the
Facebook postings in question were made on July 29, 2011 by Ranson and provided: “Some
people are just a fucking disease.” See Screen capture of Facebook postings (attached hereto as
Exhibit A). Elsea responded to Ranson’s post with the following “Hope it’s not muah [sic]! I
think I know to whom Madame is referring and all I can say is a wretched, smelly disease and I
think it could be finessed to be terminal. Truth and united front = obliteration to the disease.
It’s a cunning disease however.” Exhibit A (emphasis added). Ranson has testified, under oath,
that her (people are just a fucking disease) staterments were not in any way related to her work;
as such her statements were not protected by Section 7 of the National Labor Relations Act (“the
Act”) because they bore no relation, whatsoever, to any term or condition of employment. It
necessarily and dispositvely follows that even if Elsea’s Facebook posting in response about a
“wretched, smelly disease” that “could be finessed te be terminal” were somehow protected
(and they are not even close to meriting such protection), her actions were absolutely not
concerted because Ranson — whom the Acting General Counsel cites as Elsea’s mutual aid

counterpart — has testified that her abhorrent comments were unrelated to her employment.
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There is not a solitary fact that is in dispute and each and every one of the facts in this case fully
support an award of judgment as a matter of law in favor of Hospice.
II. Undisputed Facts

A, Hospice’s Mission and the Charging Parties’ Employment

Hospice is a non-profit healthcare organization that provides palliative care and support
services (such as social services and grief and loss counseling) to patients with terminal illnesses
and their friends and families. Above all else, Hospice strives to allow terminal patients to face
end-of-life with dignity, calmness, and compassion.

Indeed, Hospice’s stated mission is “to affirm life through an organization committed to
enhancing the lives of the dying and their families by recognizing the dignity and uniqueness of
individuals and by responding to the changing needs of our communities.” See “HospiceCare
Personnel Handbook” (attached hereto as Exhibit B) at p. I-1. In short, Hospice seeks to
celebrate life by allowing terminal patients to die well. To accomplish this mission, Hospice
employs a dedicated staff of healthcare providers who offer palliative care services (medical
treatment aimed at providing dying patients with comfort and pain relief, rather than treatment of
the underlying disease) in both in-patient settings and in the patients’ homes. The staff knows
the mission. Indeed, Ranson testified, under oath, as follows during her unemployment
compensation proceeding before an Administrative Law Judge:

Q — You knew that you’d be charged with caring for terminal
patients on a daily basis; right?

A ~ Yes, sir.

Q — And it’s the mission of Hospice to, in all respects, treat those
patients with dignity as they’re facing the end of their life?

A - Absolutely, sir.



Q —~ And you would agree that it’s contrary to the very fundamental
tenants of Hospice to do anything that would result in those - in
patients with terminal illness not being treated with dignity at the
end of their life?

A~ Yes, | agree with that,

See Transcript of Sworn Testimony, attached hereto as Exhibit C, p.41

Toward the end of fulfilling its mission, Hospice operates two in-patient palliative care
facilities in Charleston, WV. The Hubbard Hospice House (“Hubbard House™) and the Hubbard
Hospice House — West (“Hubbard House West™) are fully-accredited facilities where terminal
patients requiring constant care may spend their last days and receive palliative care to make the
end-of-life transition as peaceful and pain-free as possible. See Complaint, attached hereto as
Exhibit D, § 2.

The Hubbard Houses are staffed by a number of healthcare workers (from physicians to
nursing aides), whose raison d’étre is to carry out Hospice’s mission by providing compassionate
medical care which allows patients to die with dignity. This mission certainly extended to the
work of Elsea and Ranson who are both Registered Nurses., Elsea was hired by Hospice on
November 13, 2001, and was assigned to the Hubbard House. Ranson was hired by Hospice on
June 20, 2011 for its newly opened Hubbard House West. Prior to beginning work at the
Hubbard House West, however, Ranson was required to undergo a training period at the
Hubbard House. Elsca was assigned to be Ranson’s preceptor (trainer) during this training
period. At all times, the Charging Parties were expected to further Hospice’s mission of
providing dignity during death. See Exhibit C, p. 41.

B. The Inappropriate and Completely Unprotected Facebook Postings



Co-workers of Elseca and Ranson brought a posting made by Ranson on the Facebook
social media site to the attention of the Hubbard House administrator because the co-worker
though the posting was inappropriate. Specifically, the co-worker was upset by the posting
because she believed it referred to the CNA with whom Ranson and Elsea had a personal dispute
that was resulting in an unpleasant working environment at the Hubbard House.

The Facebook posting in question was made on July 29, 2011 by Ranson and it stated:
“Some people are just a fucking disease.” See Exhibit A. Elsea responded to Ranson’s post
with the following “Hope it’s not muah [sic]! I think I know to whom Madame is referring and
all I can say is a wretched, smelly disease and I think it could be finessed to be terminal. Truth
and united front = obliteration to the disease. It’s a cunning disease however.” Exhibit B
(emphasis added). See Exhibit A.

The Hubbard House administrator reviewed this posting and also independently reviewed
the Facebook pages of both Ranson and Elsea. When those pages were reviewed, it was learned
that both employees publicly identified themselves as employees of Hospice. See p.1 of Exhibit
A, top of page. This caused significant concern to Hospice because its employees were making
inappropriate public statements utilizing terms such as “fucking disease” and “terminal” while
directly associating themselves with the Hospice organization. Because Hospice’s primary
mission (which Elsea and Ranson were charged with carrying out) is to alleviate the suffering of
patients with terminal diseases and to provide them with dignity at the end of their lives, the
Charging Parties’ statements on Facebook which used such sacred issues as a verbal sword were
determined to be reckless, disloyal, and wholly antithetical to the fundamental tenants of

Hospice.



Ultimately, Hospice determined that the inappropriate public statements (which were
potentially available to co-workers, Hospice patients and families, and the public at-large)
undermined Hospice’s efforts to provide dignity to the dying and rendered the Charging Parties
unfit for employment with Hospice. As a result, they were discharged from employment on
August 11, 2011.

Following her discharge, Ranson sought unemployment compensation benefits and,
during that process, provided sworn testimony about the Facebook postings and her discharge.'
During a hearing before an Administrative Law Judge, Ranson testified that her Facebook
postings were not in any way related to her coworkers or her employment (i.e., that they were not
protected under the Act). Specifically, Ranson testified:

Q — Now you mentioned that — you mentioned that you weren’t
necessarily complaining about a coworker?

A — Correct.

Q — And in fact, you told — you told Ms. Robinson [Hospice’s
Administrator] that you weren’t complaining about a coworker
during the meeting [during which the Facebook postings were
investigated]; correct?

A — That’s correct.

Q — And is that a true statement that the statement was not about a
work related issue?

A — That’s correct. It was a generalized statement that was on the
argument that I had with my stepmother on the way home from
work. :

Q — And so you were talking about your stepmother?

A —No. Talking about my ex-husband’s wife.

Q — Okay. So you weren’t — you weren’t discussing a term or
condition of your employment?

! Ranson was found to have been discharged for an act of misconduct.



A — No, I wasn’t.

See Exhibit C, pp. 42-42 (emphasis added).
III.  Analysis

A. The Charge should be dismissed because Elsea and Ranson were not engaged
in activity that was protected by the Act.

Section 7 of the Act provides that “[e]Jmployees shall have the right. . . to engage in other
concerted activities for the purpose of collective bargaining or other mutual aid or protection.” It
is undisputed in this case that Elsea and Ranson were not engaged in efforts to form or join a
union or to engage in collective bargaining. Rather, this case turns on whether the Charging
Parties acted in concert for their “mutual aid or protection.”

On that front, it is well-settled that the “mutual aid and protection” clause in Section 7
refers to “employees’ efforts to improve terms and conditions of employment or otherwise

improve their lot as employees through channels outside the immediate employee-employer

relationship.”  Eastex, Inc. v. NLRB, 437 U.S. 556, 565 (1978); see also Tradesmen

International, Inc. v. NLRB, 275 F.3d 1137, 1141 (D.C. Cir 2002). Moreover, it is axiomatic

that “an employee’s activity will fall outside section 7’s protective reach if it fails in some
manner to relate to legitimate employee concerns about employment related matters.”

Kysor/Cadillac, 309 NLRB 237, 237 n. 3 (1992) (emphasis added); Tradesmen Int’l, 275 F.3d at

1141; Eastex, 437 U.S. at 567-58. Thus, “an essential element before Section 7’s protections
attach is a nexus between one’s allegedly protected activity and employees’ interests as

employees.” Id.



Simply put, in order for Elsea’s and Ranson’s Facebook postings (for which they were
discharged) to be afforded protection under Section 7 of the Act, they must be related in some
way to the Charging Parties’ terms and conditions of employment or an effort to change those

terms and conditions of employment. Kysor/Cadillac, 309 NLRB at 237.

Let us first gasily dispose of Ranson’s outrageous Facebook postings: they were not
related in any way to the terms and conditions and, accordingly, were not protected under the
Act, period. In response to several unambiguous questions regarding whether or not her
statements concerned her work or any term and condition thercof, Ranson unequivocally

testified, “no.” See Exhibit C, pp. 42-43. Kysor/Cadillac is dispositive of the Acting General

Counsel’s claims in Paragraph 4 of the Complaint that by making the Facebook posts at issue,
“Ranson and Penny Elsea engaged in concerted activities with each other for the purposes of
mutual aid and protection by posting on Facebook their complaints about a coworker’s adverse
impact on their terms and conditions of employment.” See Ixhibit D, § 4.

While it might be morbidly interesting to go to trial and see how in the world counsel for
the Acting General Counsel might effectively impeach his own witness, it is not an exercise in
which Hospice should be forced to engage. Ranson’s Facebook postings, by her own sworn
admissions, were wholly unrelated to the terms and conditions of her employment with Hospice

and enjoy no protection under Section 7 of the Act. Kysor/Cadillac, 309 NLRB at 237.

Elsea’s Facebook postings are equally undeserving of Section 7 protection. Giving the
Acting General Counsel every conceivable benefit of every conceivable doubt and assuming that
the “wretched, smelly disease” to be “finessed to terminal” postings were somehow related to
“legitimate employee concerns” (and they were not), they nonetheless were unprotected because

they were not concerted. Ranson unequivocally testified that her Facebook postings had nothing



to do with work. Of course, the Acting General Counsel will cite to Meyers and claim that
somehow Elsea’s lone wolf gripes were nonetheless concerted. Such a claim would be of no
moment.

As the Board has explained, an activity is concerted when an employce acts “with or on
the authority of other employees and not solely by and on behalf of the employee himself.”

Meyers Industries (Meyers 1), 268 NLRB 493, 497 (1984), revd. sub nom. Prill v. NLRB, 755

F.2d 941 (D.C. Cir. 1985), cert. denied 474 U.S. 948 (1985), on remand Meyers Industries, 281
NLRB 882 (1986), affd. sub nom. Prill v. NLRB, 835 F.2d 1481 (D.C. Cir. 1987), cert. denied
487 U.S. 1205 (1988). Here Elsea was lashing out on her own. Obviously, she could not have
possibly been acting “with or on the authority of” Ranson because Ranson testified that her
venomous postings were completely unrelated to work.
The Complaint sets forth the following (and only the following) as the protected

concerted activity:

“Ranson and Penny FElsea engaged in concerted activities with

cach other for the purposes of mutual aid and protection by

posting on Facebook their complaints about a coworker’s

adverse impact on their terms and conditions of employment.”
See Exhibit D, 9 4 (emphasis added). The Acting General Counsel is flat out wrong because one
of the only two people involved in the activity he claims to be concerted for the purposes of
mutual aid and protection has admitted, after taking an oath, that her Facebook posting was
NOT a complaint about work and had absolutely nothing to do with any term or condition
of employment. See Exhibit C. Accordingly, there is no “mutual aid,” no “concerted activity”

and no Section 7 protection.

B. The statements made the Charging Parties were so disloyal or reckless that
they lost any protection afforded by Section 7 of the Act.



Even assuming, arguendo, that the Facebook postings may have related to Elsea’s and
Ranson’s terms and conditions of employment and assuming further that such postings were
concerted, such that they would be protected by the Act (and they clearly are not), they
nonetheless would lose any such protection because such statements were indisputably reckless
and disloyal.

It is well-settled that “even an employee who is engaged in concerted protected activity

can, by opprobrious conduct, lose the protection of the Act.” Atlantic Steel Co., 245 NLRB 814,

816 (1979). Indeed, “misconduct that is flagrant or renders the employee unfit for employment

is unprotected” by the Act. Carleton College v. NLRB, 230 F.3d 1075, 1081 (8™ Cir. 2000).

When determining whether misconduct removes activity from the protections of the Act, the
Board must “take into account the nature of the misconduct, the nature of the workplace, and the
effect of the misconduct on an employer’s authority in the workplace.” 1d.

When the factors of the Carleton College test are evaluated in this case, it is clear that the

misconduct of Elsea and Ranson would lose the protections of Section 7 of the Act even if it
were otherwise protected (which, as discussed above, it clearly is not). Indeed, the nature of the
misconduct at issue are public statements by Hospice employees which make light of disease and
even go so far as to express a desire by these two nurses that the object of their rant be subjected
to “a terminal disease.” In other words, Elsca and Ranson were very publicly stating a desire to
inflict someone (in Ranson’s case, someone unaffiliated with Hospice) with a terminal illness.
Such comments are beyond the pale when one considers the nature of the Hospice workplace.
The fundamental goal of Hospice is to provide dignity and comfort to patients afflicted with
terminal illnesses as they face the end of their lives. Again, Ranson testified that she understood

this. See Exhibit C. Elsea and Ranson were literally on the front lines of Hospice’s efforts in

10



that respect. Nonetheless, they made reckless, thoughtless and hurtful comments in a very public
forum (available to the very terminal patients and families that Hospice serves), which flippantly
utilized terms that are inescapable parts of the daily lives of the dying patients which Elsea and
Ranson were required to care for. Clearly, their actions were opprobrious in the extreme when
one considers the nature of the Hospice mission and its daily delivery of services.

Moreover, Elsea’s and Ranson’s conduct would severely undermine Hospice’s authority
in the workplace if left unchecked. Indeed, Hospice would lose all moral authority to carry out
its mission (and regulate the actions of its other employees) if it were to allow its own employces
to make light of the plight of terminal patients. In short, Elsea and Ranson engaged in
opprobrious misconduct which removes any protections that the Act might have otherwise
afforded them. The Complaint must be dismissed.

C. The Board’s Actions Were Not “Substantially Justified” as that Concept is
Defined Under the Equal Access to Justice Act, as Amended?

The Equal Access to Justice Act, 28 U.S.C. § 2412 and 5 US.C. § 504, et seq., as
amended (“EAJA”), allows small businesses to recover attorney’s fees from the government —
here, the Board — in civil actions and administrative adjudication where the Board was not
“substantially justified” in its position. 28 U.S.C. § 2412(d)(1)(A). The United States Supreme
Court has held that “substantial justification” requires that the government’s position, in both its
underlying conduct and its litigation posture, have a “reasonable basis both in law and fact.”

Pierce v. Underwood, 487 U.S. 552 (1988).

? As more fully set forth in Hospice’s Motion to Dismiss, because the Board unlawfully issued the Complaint at a
time when it was not comprised of a quorum of members, Hospice requests that the Administrative Law Judge enter
an Order finding that the Board’s issuance of the Complaint was not “substantially justified” as that term is defined
under the Equal Access to Justice Act, 28 USC § 2412, et seq. However, there are additional reasons, discussed
infra, why the Board’s underlying conduct and litigation posture lack a reasonable basis both in law and fact.

11



In the case at hand, Hospice is a non-profit, 501(c)(3) entity that meets the definition of
“cligible party” (for fee shifting under EAJA) as defined in 28 U.S.C. § 2412(d)(2)(B) & 5
U.S.C. § 504(b)(1)(B). The Board’s position, in both its underlying conduct and its litigation
posture, lack a reasonable basis in law and fact. With respect to its underlying conduct, prior to
issuing the Complaint, Hospice informed the Board that Ranson testified that her Facebook
postings were not in any way related to the terms and conditions of her employment. Hospice
offered to provide the Board with this evidence. The Board declined Hospice’s offer. Had the
Board conducted an investigation that included examining prior sworn statements from one of its
two primary witnesses, it would have learned that Ranson’s Facebook postings were not
protected and, accordingly, that Hospice’s decision to discharge her was lawful. Perhaps the
Board did not want to know this fact? Perhaps Hospice fits neatly into a Board edict that social
media PCA cases would be aggressively prosecuted? Regardless of the reason, the Board did not
want the information regarding Ranson’s damning sworn testimony and, as such, the Board’s
underlying conduct lacked a reasonable basis in fact. This is all that Hospice needs to prove.

But Hospice believes that it can also prove that the Board’s litigation posture has no basis
in fact. Again, in Paragraph 4 of the Complaint, the Acting General Counsel alleges that Ranson
and Elsea engaged in concerted activities “with each other” for the purposes of “mutual aid
and protection” by “posting on Facebook their complaints about a coworker’s adverse
impact on their terms and conditions of employment.” See Exhibit D, 4 4. Had the Board
investigated the information Hospice provided it regarding Ranson’s sworn testimony, it would
have had absolutely no factual basis to make this very serious (and very untrue) allegation in the

Complaint.

12



What did the Board know? Because it is the practice of the Board to obtain affidavits
from Charging parties, Hospice has a reasonable and good faith belief that the Board obtained an
affidavit from Ranson. If Ms. Ranson testified in that Affidavit consistent with her testimony
before the Unemployment Compensation ALJ (i.e., that her Facebook postings were not job
related), then the Board must be held accountable for alleging that Elsea engaged in concerted
activities “with Ranson” for “mutual aid and protection” by posting on Facebook “their
complaints about a coworker’s adverse impact on their terms and conditions of employment” in
Paragraph 4 of the Complaint.

To put it simply, the Board’s litigation posture (i.e., the allegations it made in the
Complaint) also lacked any basis in law or fact. Specifically, if the Board obtained an Affidavit
from Ranson and if, in that Affidavit, she admitted that her complaint was not about a coworker
and did not involve the terms and conditions of her employment, then the Board’s allegation in
Paragraph 4 of the Complaint was, at best, disingenuous or, at worst, an intentional and
prejudicial misstatement of material fact akin to an abuse of judicial process. The Board’s
position lacked substantial justification.

IV.  Request for In Camera Review of Ranson Affidavit

Hospice respectfully requests that the Administrative Law Judge determine if the Acting
General Counsel obtained an Affidavit from Ranson. If such an Affidavit was obtained, Hospice
requests that the Administrative Law Judge examine the Affidavit, in camera, and determine if
Ranson provided additional sworn testimony that further erodes the basis for the Acting General
Counsel’s allegations in Paragraph 4 of the Complaint. If so, then Hospice moves the
Administrative Law Judge to make a finding that the Board’s actions were not substantially

justified as defined under the Equal Access to Justice Act.
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V. Conclusion

None of the issues complained about by the Acting General Counsel violate Section
8(a)(1) of the Act because such actions were not related to Elsea’s and Ranson’s terms and
conditions of employment. Moreover, Ranson has admitted, under oath, that her Facebook
statements were not in any way related to her job or the terms and conditions thereof. As such,
Ranson’s statements were not protected and Elsea’s actions were not concerted. None of either
of these two nurse’s conduct was protected by Section 7 of the Act. Furthermore, the
opprobrious nature of the Charging Parties” misconduct would remove the protections of the Act
even if the conduct was protected (and it is not). Finally, the Board either knew or should have
known that the allegations contained in Paragraph 4 of the Complaint — allegations that are the
gravamen of the Acting General Counsel’s case — were untrue. Simply put, there is no basis for
the Acting General Counsel’s claims in the facts or in the law. This Complaint must be
dismissed.

WHEREFORE, for the reasons set forth in Hospice’s Motion to Dismiss filed on January
30, 2011, the reasons set forth above and for such other and further reasons as may be apparent
to the Administrative Law Judge, the Complaint should be dismissed in its entirety.

Moreover, given that the Board unlawfully issued the Complaint at a time when it was
not comprised of a quorum of members, Hospice requests that the Administrative Law Judge
enter an Order finding that the Board’s issuance of the Complaint was not “substantially
justified” as that term is defined under the Equal Access to Justice Act, 28 USC § 2412, et seq.

Both the Board’s underlying conduct and litigation posture lack any reasonable basis in

law and fact. This Administrative Law Judge should conduct an in camera review of any

14



Affidavit(s) executed by Ranson and determine if there are further reasons to make the finding

that the Board lacked substantial justification.

Finally, Hospice requests that the Administrative Law Judge award Hospice such other

and further relief as is fair and just.

Respectfully submitted,
KANAWHA HOSPICECARE, INC.
By: Spilman Thomas & Battle, PLLC

{ -
JQ/\@/ ‘ A Luwﬂ

%é@fﬂ L{Car{ (WV State Bar #6872)
/Richard M. Welllace (WV State Bar #9980)

300 Kanawha Boulevard, East (Zip 25301)
P.O. Box 273

Charleston, West Virginia 25321-0273
Telephone: (304) 340-3800

Fax: (304) 340-3801
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SRl Brevn Young fhate It when
% you beat around the bush and don’
¥ say what you reaity mean
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Kanawha Hospice Care, Inc.

The mission of Kanawha Hospice Care, Inc. is to affirm life through an
organization committed to enhancing the lives of the dying and their families
by recognizing the dignity and uniqueness of individuals and by responding
to the changing needs of our communities.

Integrity

Respect

Excellence

Stewardship

Safety

HaspiceCare Personnel Handbook 2011

Core Principles

We are guided by our principles and mission in our
decisions and actions. We earn trust through ethical
behaviors and uncompromising professionalism.

We treat patients, families, co-workers, business
partners, and community with compassion, dignity, and
kindness. We respect the values, cultures, beliefs and
traditions of others.

We strive to foster excellence in clinical practice,
education, personal learning, administration, and
community development. We act upon opportunities for
innovation with creativity and knowledge.

We hold our resources in trust. We hold ourselves
accountable for using and distributing our resources
wisely and with utmost consideration.

We are dedicated to providing a safe environment for our
patients, staff, volunteers, and all guests who visit our
sites. We strive to achieve the highest levels of safe
clinical practice.




IN THE MATTER OF:

KEIRA D. RANSON
2510 LINCOLN AVE
ST. ALBANS, WV 25177

CASE NO.R-11-3961
(R-1-E)

EMPLOYER :

)

)

)

)

)

)

)

)
KANAWHA HOSPICE CARE, )
INC., TA )
1606 KANAWHA BLVD W )
CHARLESTON, WV 25312 )

AT: CHARLESTON, WEST VIRGINIA
DATE: OCTOBER 07, 2011

BEFORE : TRUMAN L. SAYRE, JR.,, DEPUTY
CHIEF ADMINISTRATIVE LAW JUDGE
BOARD OF REVIEW
WORKFORCE West Virginia

RANSON INDEX
EMPLOYER APPEARED BY RICHARD

WALLACE, ATTORNEY, AND MARY
KATHREN ROBINSON, ADMINISTRATOR

TRANSCRIBED BY: CHRISTI RAY

~ EXHIBIT
APPEARANCES : §' f;:~‘~ -
CLATMANT APPEARED 5
TELEPHONICALLY s
iMedX%, Inc. iMedX, Inc.
800~221-0244 800-221-0244
RANSON INDEX 4
The Claimant appealed from the
TESTIMONY decision of the deputy at
N ~ ! Charleston, Wesgst Virginia, dated
LB EXPMINED BY PRCE August 30, 2011, which held:
MARY ROBINSON MR. WALLACE 9 "Claimant disqualified beginning
CLAIMANT 27 August 07, 2011, to September 24,
MR. WALLACE 30 2011; discharged for an act of
CLAIMANT 35 gimple misconduct. Maximum
KETRA RANSON JUDGE SAYRE 39 benefits re@gced by six times
WALLACE 40 weekly benefit rate of $424. Total
reduction $2,544."
The Claimant then appealed from
EXHIBITS the decision of the Administrative
Law Judge which held; “The decision
ALJ EXHIBIT 1... ... . i stiannrnns 7 of the deputy ig affirmed. The
EMPLOYER EXHIBIT L.......0oovueoeenn.. 36 Claimant was discharged for an act
EMPLOYER EXHIBIT 2...........oocuiern. 37 of simple misconduct. The Claimant
EMPLOYER EXHIBIT 3. ..\ ivinnrnnnenn, 38 is disqualified for the week of

*ALL EXHIBITS LOCATED AT END OF TRANSCRIPT*

iMedX, Inc.
800-221-0244

discharge and the next six weeks.
“If West Virginia is in an
Extended Benefit Period when your
regular benefits are exhausted,
thig decision, if it becomes final,
will have an effect of denying

iMedX, Inc.
800-221-0244
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evidence.)

JUDGE : Employer Exhibit 2
is a two-page job description,
Registered Nurge. Do you have a
copy of that?

CLATMANT : I do not have a
copy of that.

JUDGE : Do you want me to
mail it to you?

CLAIMANT: That would be -
that would be fine.

JUDGE : Okay. I’'ll mail it

to the Claimant. She can review it
and provide written objections to
the Board of Review. Employer
Exhibit 2 is admitted and will be
given appropriate weight, as will
the Claimant’s objections.
(WHEREUPON, the

document referred to wag marked as
Employer BExhibit 2 and received as
evidence.)

JUDGE : Next is Employer
Exhibit 3. It’'s a one-page

iMedX, Inc.
800~221-0244
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printout from a -~ allegedly from
the Facebook. Do you have a copy
of Employer Exhibit 3, Ms. Ranson?

CLAIMANT : No, sixr. No, I
didn‘t -
JUDGE : Would you like -

would you like for me to mail it to
you go you can review it and
provide written objectiong to the
Board of Review?

CLAIMANT : Yes, sir.

JUDGE : Employer Exhibit 3
is admitted and will be given
appropriate weight, as will the
Claimant’'s objections.

(WHEREUPON, the
document referred to was marked as
Eumployer Exhibit 3 and received ag
evidence.)

(Witnesg Sworn)
WHEREUPON,

KEIRA D. RANSON, called as a
witnegs, being first duly sworn to
tell the truth, testified as

iMedX, Inc.
800-221-0244
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follows:
EXAMINATION
BY JUDGE:

Q Msg. Ranson, how many hours a
week did you work for the Employer?

A Thirty-two.

Q Ig there something else you'd
like to add, ma’am? Go ahead.

A The only statement, like I
gaid, I'd like to make ig it seems
like there's a focus on the word,
terminal and malicious and foul
relation to diseages. And I made,
like I said, the statement, “soue
people are a fucking disease.”

But a lot of the large comments
there that was made was made by
someone elge. I didn‘t uge the
adjectives. I didn’t elaborate,
And I also did not acknowledge or
deny frankly, who I was referring
to.

I'm not responsible - with
Elsea, apparently, spoke with

iMedX, Inc.
800-221-0244
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Administration and told them who I
was talking about. And I’'m not
regsponsible for what Ms. Elsea
agsumed. She assumed incorrectly.
And I suppose that’'s all I have to
say.

Q Ms. Ranson, what was your pay
rate?

A $21.40 an hour.

Q Ms. Ranson, is there anything
else you'd like to add or present?

A No, sir.

JUDGE : Mr. Wallace, any
questiong for Ms. Ranson? Go
ahead.

MR. WALLACE: A few. Thanks.

CROSS~-EXAMINATION
BY MR. WALLACE:

Q Ms. Ranson, you don’'t dispute
the fact that you made the comwments
on PFacebook, “that some people are
just a fucking digease’; correct?

A I do not dispute that.

Q Now you were hired as a

iMedX, Inc.
800-221-0244
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Hospice Nurse and you knew what was
expected of you; correct?

A Yes, sir.

Q You knew that you’d be
charged with caring for terminal
patients on a daily basis; right?

A Yes, gir.

Q And it’s the misgsion of
Hospice to, in all respects, treat
those patients with dignity as
they’re facing the end of their
life?

A Absolutely, sir,

Q And you would agree that it'sg
contrary to the very fundamental
tenants of Hogpice to do anything
that would result in those - in
patients with terminal illness not
being treated with dignity at the
end of their 1life?

A Yes, I agree with that.

Q And you would -- I would
assume you would also agree then
that making, using terms like

iMedX, Inc.
800-221-0244
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disease in a flippant or hurtful
manner is also not consistent with
the fundamental goals of the
Hospice organization?

A At work, yes. At home, no.

Q Now you mentioned that - you
mentioned that you weren’'t
neceggsarily complaining about a
coworker?

A Correct.

Q And in fact, you told - you
told Mg. Robinson that you weren't
complaining about a coworker during
the meeting; correct?

A That’'s correct.

Q And is that a true statement
that the statement was not about a
work related issue?

A That’'s correct. It was a
generalized statement that was on
the argument that I had with my
stepmother on the way home from
work.

Q And so you were talking about

iMedX, Inc.
800-221-0244
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your stepmother?

A No. Talking about wy ex-
husband’s wife.

Q Okay. 8o you weren’'t - you
weren’t discussing a term or
condition of your employment?

A No, I wasn't.

MR. WALLACE: Thoge are all the
questions I have for Mg. Ranson.

JUDGE : Ms. Ranson, ig
there anything else you’'d like to
add, ma’am?

CLAIMANT: No, sir.

JUDGE : Mr. Wallace, is
there anything further for the
Employer?

MR. WALLACE: Not for the
Employer, Your Honor.

JUDGE : Ms. Rangon, is
there anything further for the
Claimant?

CLAIMANT No, sir.

JUDGE : This concludes the
hearing. There’ll be a written

iMedX, Inc.
800~221-0244
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decision mailed to the parties
within three weeks. Thank you all.
Have a good weekend.

CLAIMANT: Thank you.
JUDGHE : Good-bye, Ms.
Ranson.

® ok ok X Kk kx ok Kk kX ¥ *

STATE QF WEST VIRGINIA
COUNTY OF KANAWHA, TO-WIT:

I hereby certify that the
foregoing testimony was taken from
a recorded tape and transcribed
into the English language to the
best of my gkill and ability.

This, the 30th day of October,
2011.

i

CHRISTI RAY

iMedX, Inc.
800-221-0244




1/27/12

UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 9

In the Matter of

KANAWHA HOSPICECARE, INC,

and ' Case 9-CA-063109
» _KEIRA.RA_NSON, AN INDIVIDUAL .
COMPLAINT
AND
" NOTICE OF HEARING

Keira Ranson, an individual, herein called Ranson, has charged that Kanawha Hospice
Care, herein described by its correct name, Kanawha HospiceCare, Inc., and herein called
Respondent, has been engaging in unfair labor practices as set forth in the National Labor
Relations Act, 29 U.S.C. § 151 et seq., herein called the Act. Based thereon the Acting General
Counsel, by the undersigned, pursuant to Section 10(b) of the Act and Section 102.15 of the
Rules and Regulations of the National Labor Relations Board, herein called the Board, issues this

Complaint and Notice of Hearing and alleges as follows:

1. The charge was filed by Ranson on August 18, 2011, and a copy was served by regular
mail on Respondent on August 23, 2011.

2. (a) Atall material times, Respondent, a corporation, with an office and place of
business in Charleston, West Virginia, has been engaged in the operation of a hospice facility
providing in-patient hospice care.

(b) During the past 12 months, Respondent, in conducting its business operations
described above in paragraph 2(a), derived gross revenues in excess of $250,000.
(¢) During the period of time described above in paragraph 2(b), Respondent, in

conducting its business operations described above in paragraph 2(a), purchased and received at




its Charleston, West Virginia facilities goods valued in excess of $50,000 directly from points

outside the State of West Virginia.

(d) At all material times, Respondent has been engaged in commerce within the
meaning of Section 2(2), (6), and (7) of the Act, and has been a health care institution within the

meaning of Section 2(14) of the Act.

3. Atall material times, the following individuals held the positions set forth opposite
their respective names and have been supervisors of Respondent within the meaning of

Section 2(11) of the Act and agents of Respondent within the meaning of Section 2(13) of the

Act:
Jeff Carrier - Clinical Service Director
Mary Kathren Robinson - Administrator
Kendra Prine - Human Resource Director
Gayle Michaels - Nursing Supervisor

4. In about late July 2011, Respondent’s employees Ranson and Penny Elsea engaged in
concerted activities with each other for the purposes of mutual aid and protection by posting on
Facebook their complaints about a coworker’s adverse impact on their terms and conditions of
employment.

5. (a) About August 11, 2011, Respondent discharged its employees Ranson and
Penny Elsea. |
(b) Respondent engaged in the conduct described above in paragraph 5(a) because
Ransén and Penny Elsea engaged in the conduct described above in paragraph 4, and to
discourage employees from engaging in these or other concerted activities.

6. By the conduct described above in paragraph 5, Respondent has been interfering with,

restraining and coercing employees in the exercise of their rights guaranteed in Section 7 of the

Act in violation of Section 8(a)(1) of the Act.



7. The unfair labor practices of Respondent described above affect commerce within the
meaning of Section 2(6) and (7) of the Act.

WHEREFORE, as part of the remedy for the unfair labor practices alleged above in
paragraphs 5 and 6, the Acting General Counsel seeks an Order requiring that Respondent
preserve and within 14 days of a request, provide at the office designated by the Board or its
agents, a copy of all payroll records, social security payment records, timecards, personnel
records and reports, and all other records, including an electronic copy of such records if stored
in electronic form, necessary to analyze the amount of backpay due under the terms of this
Order. If requested, the originals of such records shall be provided to the Board or its agents in
the same manmer.

The Acting General Counsel further seeks as a remedy an Order requiring the
reimbursement by Respondent of amounts equal to the difference in taxes owed upon receipt of a
lump-sum payment and taxes that would have been owed had there been no discrimination; and,
an Order requiring Respondent to submit the appropriate documentation to the Social Security
Administration so that when back pay is paid, it will be allocated to the appropriate periods.

IN ADDITION, as part of the remedy for the unfair labor practices alleged above in
paragraphs 5 and 6, the Acting General Counsel seeks an Order requiring that Respondent
immediately expunge from its files and records any statement that Keira Ranson and Penny Elsea
were terminated for cause, and any reference to the unlawful termination, and notify them, in
writing, that this has been done and will not be used against them in any way, and prohibit
Respondent from stating to any employer, prospective employer, or responding to any credit,
referral, character, or similar inquiry that they were terminated for cause.

Lastly, the Acting General Counsel seeks all other relief as may be appropriate to remedy

the unfair labor practices alleged.



ANSWER REQUIREMENT

Respondent is notified that, pursuant to Sections 102.20 and 102.21 of the Board’s Rules
and Regulations, it must file an answer to the complaint, The answer must be received by this

office on or before February 10, 2012, or postmarked on or before Febrnary 9, 2012. Unless

filed electronically in a pdf format, Respondent should file an original and four copies of the
answer with this office.

An answer may also be filed electronically through the Agency’s website, To file
electronically, go to www.nlrb.gov, click on File Case Documents, enter the NLRB Case
Number, and follow the detailed instructions. The responsibility for the receipt and usability of
the answer rests exclusively upon the sender. Unless notification on the Agency’s website
informs users that the Agency’s E-Filing system is officially determined to be in technical failure
because it is unable to receive documents for a continuous period of more than 2 hours after
12:00 noon (Eastern Time) on the due date for ﬁlihg, a failure to timely file the answer will not
be excused on the basis that the transmission could not be accomplished because the Agency’s
website was off-line or unavailable for some other reason. The Board’s Rules and Regulations
require that an answer be signed by counsel or non-attorney representative for represented parties
or by the party if not represented. See Section 102.21. If the answer being filed electronically is
a pdf document containing the required signature, no paper copies of the answer need to be
transmitted to the Regional Office. However, if the electronic version of an answer to a
complaint 1s not a pdf file containing the required signature, then the E-filing rules require that
such answer containing the required signature continﬁe to be submitted to the Regional Office by
traditional means within three (3) business days after the date of electronic filing, Service of the
answer on each of the other parties must still be accomplished by means allowed under the

Board’s Rules and Regulations. The answer may not be filed by facsimile transmission. If no



answer is filed, or if an answer is filed untimely, the Board may find, pursuant to a Motion for
Default Judgment, that the allegations in the complaint are true,

Service of the answer on each of the other parties must be accomf;lished in conformance
with the requirements of Section 102.114 of the Board’s Rules and Regulations. The answer
may not be filed by facsimile transmission. If no answer is filed or if an answer is filed
untirﬁely, the Board may find, pursuant to Motion for Default Judgment, that the allegations in
the complaint are true,

NOTICE OF HEARING

PLEASE TAKE NOTICE THAT on March 6,2012, 9 a.m. at a place to be hereinafter

scheduled in Charleston, West Virginia, and on consecutive days thereafter until concluded, a

hearing will Be conducted before an administrative law judge of the National Labor Relations
Board. At the hearing, Respondent and any other party to this proceeding have the right to
appear and present testimony regarding the allegations in this complaint. The procedures to be
followed at the hearing are described in the attached Form NLRB-4668. The procedure to
request a postponement .of the hearing is described in the attached Form NLRB-4338.

Dated at Cincinnati, Ohio this 27™ day of January 2012.

v

ary W./Muffley, RegiogalMiregtor
Region 9, National Labor Relations Board
3003 John Weld Peck Federal Building
550 Main Street

Cincinnati, Ohio 45202-3271

Attachments



FORM NLRB-4333

(6-90)

UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD
NOTICE

Case 9-CA-063109

The issuance of this notice of formal hearing in this case does not mean that the matter cannot be disposed of by agreement of the
parties. On the contrary, it is the policy of this office to encourage voluntary adjustments, The examiner or attorney assigned to the
case will be pleased to receive and to act promptly upon your suggestions or comments to this end. An agreement between the parties,
approved by the Regional Director, would serve to cancel the hearing.

However, unless otherwise specifically ordered, the hearing will be held at the date, hour, and place indicated. Postponements will not
be granted unless good and sufficient grounds are shown and the following requirements are met:

(1) The request must be in writing. An original and two copies must be filed with the Regional Director
when appropriate under 29 CFR 102.16(a) or with the Division of Judges when appropriate under
29 CFR 102.16(b).

(2) Grounds must be set forth in detail;

(3) Alternative dates for any rescheduled hearing must be given;

(4) The positions of all other parties must be ascertained in advance by the requesting party and set forth in the request;
and

(5) Copies must be simultaneously served on all other parties (listed below), and that the fact must be noted on the

request.

Except under the most extreme conditions, no request for postponement will be granted during the three days immediately preceding
the date of hearing.

BY REGULAR MAIL:
MARY KATHREN ROBINSON, RICHARD M. WALLACE, Esq.
ADMINISTRATOR KANAWHA HOSPICE CARE
KANAWHA HOSPICE CARE 300 KANAWHA BOULEVARD
1001 KANAWHA BLVD W P.O. BOX 273
CHARLESTON, WV 25302 CHARLESTON, WV 25321-0273

MS. KEIRA D, RANSON

2510 LINCOLN AVE

SAINT ALBANS, WV 25177-3244

ok ook ook ok ok ok sk ok ok ok ook ok ok ok ok sk ook ok ook ok ok k¥ ok ok ok
National Labor Relations Board

Washington, D.C. 20570




FORM NLRB-4668
(4-05) (C CASES)

SUMMARY OF STANDARD PROCEDURES IN FORMAL HEARINGS HELD
BEFORE THE NATIONAL LABOR RELATIONS BOARD
IN UNFAIR LABOR PRACTICE PROCEEDINGS PURSUANT TO
SECTION 10 OF THE NATIONAL LABOR RELATIONS ACT

The hearing will be conducted by an administrative law judge of the National Labor Relations Board who
will preside at the hearing as an independent, impartial finder of the facts and applicable law whose decision in due
time will be served on the parties. The offices of the administrative law judges are located in Washington, DC; San
Francisco, California; New York, N.Y.; and Atlanta, Georgia.

At the date, hour, and place for which the hearing is set, the administrative law judge, upon the joint request
of the parties, will conduct a "prehearing" conference, prior to or shortly after the opening of the hearing, to ensure
that the issues are sharp and clearcut; or the administrative law judge may independently conduct such a conference,
The administrative law judge will preside at such conference, but may, if the occasion arises, permit the parties to
engage in private discussions. The conference will not necessarily be recorded, but it may well be that the labors of
the conference will be evinced in the ultimate record, for example, in the form of statements of position, stipulations,
and concessions. Except under unusual circumstances, the administrative law judge conducting the prehearing
conference will be the one who will conduct the hearing; and it is_expected that the formal hearing will commence or
be_resumed immediately upon completion of the prehearing conference. No prejudice will result to any party
unwilling to participate in or make stipulations or concessions during any prehearing conference.

(This is not to be construed as preventing the parties from meeting earlier for similar purposes. To the
contrary, the parties are encouraged to meet prior to the time set for hearing in an effort to narrow the issues.)

Parties may be represented by an attorney or other representative and present evidence relevant to the issues.
All parties appearing before this hearing who have or whose witnesses have handicaps falling within the provisions
of Section 504 of the Rehabilitation Act of 1973, as amended, and 29 C.F.R. 100.603, and who in order to
participate in this hearing need appropriate auxiliary aids, as defined in 29 C.F.R. 100.603, should notify the
Regional Director as soon as possible and request the necessary assistance,

An official reporter will make the only official transcript of the proceedings, and all citations in briefs and
arguments must refer to the official record. The Board will not certify any transcript other than the official transcript
for use in any court litigation. Proposed corrections of the transcript should be submitted, either by way of
stipulation or motion, to the administrative law judge for approval.

All matter that is spoken in the hearing room while the hearing is in session will be recorded by the official
reporter unless the administrative law judge specifically directs off-the-record discussion. In'the event that any party
wishes to make off-the-record statements, a request to go off the record should be directed to the administrative law
judge and not to the official reporter.

Statements of reasons in support of motions and objections should be specific and concise. The
administrative law judge will allow an automatic exception to all adverse rulings and, upon appropriate order, an
objection and exception will be permitted to stand to an entire line of questioning,

All exhibits offered in evidence shall be in duplicate. Copies of exhibits should be supplied to the
administrative law judge and other parties at the time the exhibits are offered in evidence. If a copy of any exhibit is
not available at the time the original is received, it will be the responsibility of the party offering such exhibit to
submit the copy to the administrative law judge before the close of hearing. In the event such copy is not submitted,
and the filing has not been waived by the administrative law judge, any ruling receiving the exhibit may be rescinded
and the exhibit rejected.

Any party shall be entitled, on request, to a reasonable period of time at the close of the hearing for oral
argument, which shall be included in the transcript of the hearing. In the absence of a request, the administrative law
judge may ask for oral argument if, at the close of the hearing, it is believed that such argument would be beneficial
to the understanding of the contentions of the parties and the factual issues involved.

(OVER)



BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 9
[n the Maiter of
KANAWHA HOSPICECARE, INC,
and Case 9-CA-063109

KEIRA RANSON, AN INDIVIDUAL

CERTIFICATE OF SERVICE

I, Kevin L. Carr, being duly sworn, do hereby certify that I have served a true and exact
copy of the “Notice of Special Appearance, Motion for Summary Judgment and Motion to
Enter Order Finding that the Board’s Issuance of the Complaint was not Substantially
Justified” by regular United States Mail this 1* day of February, 2012, addressed as follows:

Ms. Keira . Ranson
2510 Lincoln Ave
St, Albans, WV 25177-3244

Service was made upon Counsel for the Acting General Counsel via c-mail at

Kevin.luken@nlrb.gov.

/Kevin L. Chrr (WV State Bar # 6872)
Attorney forKanawha Hospicecare
Spilman Thomas & Battle, PLLC
300 Kanawha Boulevard, East (Zip 25301)
P.O. Box 273
Charleston, West Virginia 25321-0273
Telephone: (304) 340-3800
Fax: (304) 340-3801

Subscribed and worn to before e this _ / §/Z' day of FebiRiarpgPiy Official Seal

\ Notary Public, State of West Virginia
Q L% Rose A. Fisher
/e dd e . v - b Avenue - Apt. 8

-/ Charleston, WV 25302-1948
" My Commission Expires Aug. 23, 2014 §




